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National Institute of OPIOIDS AND THE WORKPLACE:

KNOW YOUR WORKPLACE LEGAL RIGHTS
RELATED TO THE OPIOID CRISIS

This fact sheet provides an overview of some of the key legal rights of workers regarding access
to mental health and/or opioid use disorder treatment, recovery, and related workplace issues.

Do health care insurance plans cover the costs
of addiction treatment and recovery?

Under the Affordable Care Act (ACA)

...of workers
continue to
have health
insurance
through work.'

Expanded coverage
for more people.

99%
FOR LARGE
EMPLOYERS

Expanded guarantee of
coverage for mental health
and addiction services for
all health insurance, including @
insurance obtained

through work.

Does not
eliminate
out-of-pocket
expenses.
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The ACA extends the 2008 Mental Health Parity
and Addiction Equity Act, requiring insurers
cover substance use disorder treatment
equally to medical and surgical services.

The ACA also extends coverage to adult children
up to the age of 26 and bans insurers from
refusing to sell insurance due to preexisting
conditions. People with a prior treatment admission
for opioid use disorder cannot be denied insurance.

An estimated 1.6 million Americans with substance use disorder have
gained insurance coverage in Medicaid expansion states.

How can | evaluate coverage under my health benefits plan?

Workers who seek substance use treatment may use the questions listed below
to evaluate barriers and options for treatment under their health insurance plan.

o Are referrals or approval required before you enter treatment?
o Which treatment centers are in-network and which are out-of-network?

9 Which specific treatment options are available under your policy? Will your policy cover the assessment?
Detox? Inpatient or outpatient facilities?

o What percentage of treatment will be covered?

Q What are your copayments and deductibles for each type of treatment?

o How many days of inpatient or outpatient treatment are covered?

o What is the out-of-pocket maximum on substance use disorder treatment?

0 What is deemed medically necessary by your insurance company and how is that determined?

Q Do | have different health insurance coverage for co-occurring conditions such as bipolar disorder, depression,
post-traumatic stress disorder (PTSD)?

Consult with your state department of health or agency to determine
support services that are available to challenge insurance company
decisions denying or delaying teatment.
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What is medication-assisted treatment (MAT) and how can | evaluate
if it is covered under my health insurance plan?

U.S. Food and Drug Administration (FDA)-approved medications for treating opioid use disorders have been
shown to be more effective for sustaining long-term addiction recovery than treatment without medication. ¢7

The questions below can help determine whether a health plan will cover MAT for substance use disorders (SUDs).
Each state’s workers’ compensation system may also have their own rules for providing MAT for SUDs.

o How is medical necessity for MAT determined?
9 Are all MAT medications covered and, if not, which ones are covered?

0 Is a copayment required ?

Does an employer have to accommodate the needs of people in treatment
and recovery under the Americans with Disabilities Act (ADA)?

The ADA establishes requirements for equal opportunities in employment,
state and local government services, public accommodations,
commercial facilities, transportation, and telecommunications for
citizens with disabilities — including people with mental illnesses
and addictions.™ It is illegal for employers to discriminate
against people with qualifying disabilities, including mental
illness and addictions. However, the ADA does not
provide protection for employees or job applicants
who are currently using illegal drugs.

Is drug addiction a
qualified disability
under the ADA? '

An employee who illegally uses drugs — whether
the employee is a casual user or addicted — is not
protected by the ADA if the employer acts based on the
illegal drug use. As a result, an employer does not violate the
ADA by uniformly enforcing its rules prohibiting employees from
illegally using drugs.

A person with substance use disorder may be protected under the
ADA because the addiction may be considered a substantially limiting
impairment. However, according to the EEOC Technical Assistance
Manual on the ADA, a former casual drug user is not protected.
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People who have been successfully rehabilitated and who are no longer engaged in the illegal use of drugs or are
currently participating in a rehabiliation program and are no longer engaging in the illegal use of drugs,?may be
protected. Possible qualifying limitations include:

Attentiveness Decreased stamina Executive Noncompliant Stress
and concentration or fatigue functioning deficits behavior intolerance
© If someone is a qualified disabled person but needs accomodation to do
4 the essential functions of the job, then the employer is required to try to work
A with the worker to find a reasonable accommodation.

N)

Note that under the ADA, employers are
allowed to exclude employees from the
workplace if the employee may constitute
a direct threat to the health and safety
of other workers or him or herself, and
this issue is raised frequently by employers
J when they are dealing with workers with
substance use problems. If the employer can successfully argue that an
individual poses a direct threat that cannot be corrected through reasonable
accommodation, the employer may screen out an individual, even if that
individual has shown he or she has a qualifying disability.

When is the employer required to provide
reasonable accommodations to an employee
with a qualifying disability?

If an individual qualifies under the standard for qualifying disabilities, the employer is
required to provide reasonable accommodation in order to make it possible for the
person to do the job — as long as, with the accommodation, he or she can do the
essential functions of the job. Reasonable accommodation can include any
change to a job, the work environment, or the way things are usually done that
allows a worker with a disability to apply for a job, perform job functions, or
enjoy equal access to benefits available to other individuals in the workplace.
This should be an interactive process between the employer and the worker.
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Under federal and some state laws, reasonable accomodations related to a worker with opioid use disorder might include:®

7 )5k
Allowing an employee Allowing an employee Modifying a job to eliminate
to take MAT drugs. to attend support to take a time-limited job components, as long as
group meetings. leave of absence to the individual can still do the
attend treatment. essential functions of the job.
Examples:

\\
N\

A nurse with substance use A call center employee in recovery A production worker in recovery from
disorder went into treatment and was experiencing stress due to her substance use needed to attend
upon returning to work was supervisor’s aggressive approach counseling that was only available in
restricted from dispensing to discussing job performance issues. the evenings. His employer excused
narcotic medications. The employee was assigned to a him from overtime on the days he
different supervisor. attended counseling.
The Job Accommodation Network (JAN) is the

AN leading source of free, expert, and confidential

Job Accommodation Network guidance on workplace accommodations and

Practical Solutions ¢ Workplace S disability employment issues. Contact info is below:

West Virginia University

P.O. Box 6080

Morgantown, WV 26506-6080
Toll Free: (800) 526-7234
TTY: (304) 293-7186

Fax: (304) 293-5407
jan@askjan.org
http://AskJAN.org
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3 What are my rights to time off from work?

There may be limited rights to time off from work as part of the reasonable accommodation provided under the ADA.
In addition, there are several rights that individual employees may have in order to take time off for addiction
treatment and recovery: :

B The Family and Medical Leave Act is B State and local

a federal guarantee of unpaid leave and
right to return for a serious health
condition or to care for a family member

sick leave and
paid sick leave
guarantees.

with serious health condition. Employer
size and employee tenure requirements
need to be met. A worker’s claim must
be supported by documentation

from their medical provider.

® Sick leave and

leaves of absence
under collective
bargaining agreements.

Thirteen states, Washington, D.C., and Puerto Rico have
sick leave laws and regulations.™

-
L

o . o . MAP OF STATES Aoy
Access to sick time is key when a worker is experiencing family or AND TERRITORIES
personal problems such as mental illness or substance use. There WITH SICK LEAVE LAWS
AND REGULATIONS

are no federal laws that require employers to provide paid sick leave
for their employees. However, as of September 2020, 13 states,the
District of Columbia and Puerto Rico have enacted sick leave laws

and regulations, as listed below. The provisions in these laws are varied,
so it is important to review the specifics in the state in which you reside.

A

o Arizona - Earned Paid Sick Time
(2016 approved ballot measure)

o California - Healthy Workplaces,
Healthy Families Act of 2014 (AB 1522)

o Connecticut - Paid Sick Leave Act

o Maine - LD 396 (enacted 2019, takes
effect Jan. 1, 2021)

o Maryland - Maryland Healthy Working
Families Act (HB 1)

0 Massachusetts - Earned Sick Time for
Employees (2014 approved ballot measure)

o Michigan - Earned Sick Time for Employees
(Public Act 338 of 2018 as amended by
Public Act 369 of 2018)
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0 Nevada - Earned Sick Time
for Employees (SB 312)

o New Jersey - The New
Jersey Paid Sick Leave Act
(AB 1827) takes effect
Oct. 29, 2018

@ Oregon - Mandatory
Provision of Sick Time (SB 454)

@ Puerto Rico - (Act 180 §2500)

@ Rhode Island - Healthy and Safe
Families and Workplaces Act

@® vermont - Act 69 (H 187)
@ Washington - Paid Sick Leave (2016 approved ballot measure)
@ Washington, D.C. - Employee Sick Leave

PUERTO RICO
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Paid family leave laws *°

As of August 2020, eight states and the District of Columbia have enacted family
leave laws, including California, Conneticut, Massachusetts, New Jersey, New York,
Oregon, Rhode Island, and Washington. This may be important for one’s own
self-care or the care of a family member. These laws augment the federal Family
and Medical Leave Act.

Paid family leave provides job protection and paid time off to:

B Bond with a newly
born, adopted, or
fostered child.

MAP OF STATES
WITH PAID FAMILY
LEAVE LAWS

®m Care for a family
member with a
serious health
condition.

B Assist loved ones when a
spouse, domestic partner,

child, or parent is deployed
abroad on active military service.

Paid family leave also provides continued health insurance
and protection from discrimination or retaliation.

When can the employer
conduct drug testing?

Almost all drug testing is lawful,
and workers can be terminated
for positive tests
showing illegal
drug use.

Tests may be performed:

B Before employment.

B Based on reasonable suspicion
of impairment.

B On a random basis.

B \When an employee returns after
a positive test.

® On a follow-up basis after the
return to duty.

B Post-injury or incident.
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In unionized workplaces, unions should ensure that proper
procedures are followed and that the employer can prove that
there is just cause for any disciplinary action. There is no federal
statute that generally regulates employer drug testing. However,
some states have drug testing laws.

In addition, there is mandated drug testing for federal employees under Executive Order 12564 and Public Law 100-71.
The Federal Drug-Free Workplace Program is a comprehensive program required of all federal agencies.
Key elements:

Addresses Certifies executive Identifies safety-
illegal drug agency drug-free sensitive positions
use by federal workplace plans. subject to random
employees. drug testing.

Managers need to know that the ADA

may protect an employee’s use of over-the-
counter or prescription drugs to treat a
disability. Such use should not be prohibited
by a drug testing policy.

Additionally, there are regulations covering
government contractors and subcontractors,
such as 10 CFR Part 707, which establishes
workplace substance abuse programs at
U.S. Department of Energy sites.

5 Can unions help?

Do | have a right to union
representation during
investigatory interviews?

The U.S. Supreme Court ruled that unionized workers have
the right to request union representation during investigatory

interviews that may result in discipline. This is usually referred
to as “Weingarten rights,” based on the name of the case.'®
Federal employees are entitled to equivalent rights.

The National Labor Relations Board, in its July 31, 2014, decision in Ralph’s Grocery

Co., 361 NLRB No. 9 (2014), ruled that “Weingarten rights” apply when employees request
representation after an employer refers them for a workplace drug and alcohol test. Based on
this ruling, the Board overturned an employee’s suspension and discharge, finding the actions
were inextricably linked to the employee’s request for representation after referral for a drug
test, and ordered a make-whole remedy.
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How can collective bargaining help?

Collective bargaining agreements (CBAs) may address drug testing, access to treatment, education and training,
mental health and substance use benefits, and EAPs. Below are essential questions for unions and management
in evaluating their mental health and substance use programs and policies as well as drug testing policies:'”

‘ Does the CBA provide adequate protection regarding when
and how drug testing can be performed as well as the
consequences of positive drug tests?

. Are there adequate awareness, training, and organizational
systems to help a worker who may be experiencing a
mental health and/or substance use issue?

. Do we effectively support a workplace culture that
allows for open communication among workers,
management, and union, and is free from stigma
and discrimination?

@ s there collective bargaining language that
supports access to worker mental health and
substance use treatment?

. Do representatives know how to handle a
disclosure of mental iliness or substance
use from a worker?

. Does the CBA address reasonable accommodation?

a) Do our union and employer representatives participate in the development of reasonable accommodation
plans for workers that address mental health and substance use challenges?

b) Do management and union representatives understand their role in helping to participate in and assist
with the duty to accommodate?

c) Isthere a Joint Accommodation Committee that collaborates on reasonable accommodations?

d) Isthere a process in place to respond to a request to provide more evidence of the need for
reasonable accommodation?

. Does the CBA address individuals’ needs to take time off from work (including to care for a family member with
a substance use problem)?
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6 Worker advocacy

You have a right to ask
when communications
and interactions are
confidential and when
they are not confidential.

Keep copies of all
documentation and take
note of the times, dates,
addresses, and names and
titles of people involved, for
all activities related to legal Also ask what the
cases. Also note if the potential repercussions
interaction was a meeting, are when a communication is not confidential.

phone conference, letter, text, or email. This information
can be critical to a union grievance and arbitration or a
legal complaint with an enforcement agency.

If you are represented by
a labor union, you should
ask for representation

by a qualified union
representative in matters
relative to the CBA. In
matters before public
agencies, you should seek the advice of a qualified
attorney with expertise and experience in this area of law.
Check with your union representative to learn about the
union’s policy in supporting members’ complaints with
enforcement agencies. These policies are union specific.

=

Keep in mind that the legal landscape is
evolving, and worker rights related to
substance use issues are subject to change.
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